GBEVRNUS A, INC

| BLA 98- 466 Deci ded April 12, 1999

Appeal froma Decision of the Associate Drector for Policy and
Managenent | nprovenent, Mneral s Managenent Service, denying appeal s from
orders to correct royalty reports and pay additional royalty due.

0700- a=s.

Afirned.

1.

Federal Q| and Gas Royalty Managenent Act of 1982--Q|
and Gas Leases: Communitization Agreenents--Q1 and Gas
Leases: Royalties: General ly--Royalties

Pursuant to the Federal Al and Gas Royalty

Managenent Act of 1982, a lessee or its designee of a
lease in a unit or communitization agreenent whi ch
contains only Federal |eases wth the sane royalty rate
and funds distribution shall report and pay royalties
on oil and gas production for each production nonth
based on the actual vol une of production sold by or on
behal f of that |essee. This requirenent does not alter
alessee's liability for royalties on oil or gas
producti on based on the share of production all ocated
to the | ease in accordance with the terns of the | ease,
aunit or conmunitization agreenent, or any ot her

agr eenent .

Federal Q| and Gas Royalty Managenent Act of 1982--Q|
and Gas Leases: Communitization Agreenents--Q1 and Gas
Leases: Royalties: General ly--Royalties

The applicable regulation, 30 CF. R § 202. 150(e),
establishes that the full share of production froma
unitized or communitized |l ease is subject to royalty
paynent and reporting, and provides a rule for

val uing production in the situation in which a Federal
or Indian | essee participating in approved unitization
or communitization agreenents takes |less than its share
of production attributable to its |ease, and the
production is actual ly taken by an agreenent
participant who is not the | essee of the Federal or
Indian | ease to
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whi ch the production is allocated under the agreenent.
I n such cases, the agreenent participant who takes in
excess of its allocated share is deened a | essee only
for purposes of determining the val ue of that excess
product i on, whi ch nust be conputed by reference to the
actual circunstances of the sale or disposition and in
accordance wth the provisions of 30 CF. R Part 206.

Federal Q| and Gas Royalty Managenent Act of 1982--Q|
and Gas Leases: Communitization Agreenents--Q1 and Gas
Leases: Royalties: General ly--Royalties

The rul e that the val ue of the production taken by
the agreenent participant in excess of its allocated
share under the communitization agreenent is to be

cal cul ated on the basis of the gross proceeds accrui ng
to the agreenent participant fromthe sal e or

di sposition of the gas, as provided in 30 CF. R Part
206, does not affect a lessee's ultinate liability for
the paynent of royalties on its allocated share of
communi ti zed agreenent production in accordance wth
the terns of rel evant agreenents anong the parti es.

Federal Q| and Gas Royalty Managenent Act of 1982--Q|
and Gas Leases: Comunitization Agreenents--Q1 and Gas
Leases: Royalties: General ly--Royalties

Regul ation 30 CF. R § 202.150(€)(4) does not state

or require that royalty is to be paid on an

entitlenent basis. The regulation states only that if
royalties are paid on the full share, then no royalties
w il be paid for subsequent takes that exceed the

| essee’ s share.

Federal Q| and Gas Royalty Managenent Act of 1982--Q|
and Gas Leases: Communitization Agreenents--Q1 and Gas
Leases: Royalties: General ly--Royalties

In the absence of an executed agreenent outlining an
alternative nethod for establishing the val ue of
production pursuant to 30 CF. R § 202.150, to which
all payors nust agree, MG correctly requires all

| essees of communitized Federal oil and gas | eases to
pay royalty on the same basis and according to the
actual volunes of gas taken, rather than according to
their respective entitlenents. Lessees of unitized and
communi ti zed Federal oil and gas | eases cannot pay
royalty on production fromthe | eases on both an
entitlenent and a takes basis.
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APPEARANES ol leen B Naff, Esq., Houston, Texas, for Appel | ant;

Geof frey Heath, Esg., Howard W Chal ker, Esq., Christopher P. Salotti,
Esq., Gfice of the Solicitor, US Departnent of the Interior, Vdshi ngton,
DC, for the Mneral s Managenent Servi ce.

(PN ON BY ADM N STRATI VE JUDGE PR CE

Chevron US A, Inc. (Chevron), has appeal ed I/ froma January 10,
1997, Decision of the Associate Orector for Policy and Managenent
| nprovenent, Mneral s Managenent Service (MVB), denying appeal s from
Qders dated July 14, 1993, fromthe Production Accountability Branch,
Royal ty Managenent Program (PAE RW), MVB directing Chevron, Nortex
Qorporation (Nortex), and Pacific Enterprises Ql Gonpany (Pacific) to
anend royalty reports and pay any additional royalties due for gas from
communi ti zed | eases. Chevron hol ds Federal Lease No. 030-024491-0, while
Nortex hol ds Federal Lease No. 030-015035-0, both of which are subject to
Gonmuni ti zation Agreenent No. 794-001542-0 (CA) and are al | ocat ed
production fromthe Supron Federal 14 Gorm No. 1 Véll. 2/ Pacific held
the

1/ Athough the Decision stated that a 30-day period woul d be granted
to alowthe three payors to reach an agreenent, MG did not transmt
the Decision to Chevron. The record shows that MG initially addressed
the Decision incorrectly. The Decision was not nailed to Chevron unti |
18 nonths later, in June 1998, an occurrence that is not explai ned by M&
(Appeal Transmittal nenorandumdated Aug. 18, 1998; June 11, 1998, letter
fromMB Appeal s Dvision to Kenneth R ook at Chevron USA Production
Gonpany.) Chevron acknow edges that it recei ved the M Deci si on on
June 16, 1998, and this is confirned by return recei pt cards in the case
file. Chevron's Notice of Appeal (NA) states that it was submtted on
July 15, 1998, but it was not date-stanped by MV until July 17, 1998.
However, MG has indicated its belief that the appeal was filed tinely.
(Appeal Transmittal nenorandumdated Aug. 18, 1998.) The regul ations
require an appeal to be transmtted in tine to be received wthin 30 days
after the date of service of the decision appealed. 43 CF.R 8§ 4.411(a).
If an appeal is received after the grace period provided by 43 CF. R
8§ 4.401(a), it wll be dismssed. 43 CF.R 8§ 4.411(c). The grace period
afforded by the regul ations provides that if the NAis not received in
the proper office wthinthe tine required, the delay will be waived if
the docunent was filed not later than 10 days after it was required to be
filed and it is determned that it was transmtted or probably was
transmtted before the end of the period in which it was required to be
filed 43 CFR 84.401(a). Gven MB statenent that the appeal was
tinely filed, we conclude that the appeal is tinely. Ve note al so that
nei ther Pacific nor Nortex appeal ed the Deci sion, and Chevron does not
purport to nake any argunent on their behal f.
2/ The CA conprises two tracts, each covering 50 percent of the area
subject tothe CA Tract No. 1 is subject to Federal Lease No. 030-
024491-0 and is owned inits entirety by Chevron. Federal Lease No. 030-
015035-0 covers Tract No. 2, and according to the Nov. 18, 1994, Feld
Report at 2, is owed by Pacific. However, both the Associate Drector and
counsel
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operating rights to the | eases from Septenber 1990 to April 1993, and
reported production fromthe CAin that capacity. Nortex was a royalty
payor for both | eases, whereas Pacific was a royalty payor for Federal
Lease No. 030-015035-0 (Tract No. 2) and pursuant to 30 CF. R 8§ 206. 101
is thus deened a | essee for royalty purposes. During the rel evant period,
Chevron took and sold virtually all of the CA's production, paying royalty
only on the 50 percent of unit production to which it was entitled under
the CA Pacific and Nortex, however, paid royalty on the basis of their
mni nal takes.

MVE revi ened production reported and royalty paynents attri butabl e
to the CAfor 24 sales periods fromQtober 1989 to July 1992 and
di scovered di screpanci es between the sal es vol unes reported by Pacific to
the Production Accounting and Auditing System (PAAS and the nonthly
royalty reports submtted to the Auditing and H nancial System(AFS) by the
royalty payors. Pacific provided copies of gas bal anci ng statenents whi ch
showed that Chevron had reported sal es on an entitlenent basis rather
than on the basis of actual takes. (Novenber 18, 1994, Held Report
prepared by the Gonpliance Verification Dvision of M, at 1.) O April
6, 1993, MVB requested an expl anation fromChevron. (Attachnent Dto Held
Report.) Chevron responded by confirmng that it had paid royalty based
upon entitlenent, in accordance wth conpany policy, and further advi sed
that Pacific was responsible for the discrepancy. (Chevron Response dat ed
May 19, 1993; Attachnent Eto Held Report; FHeld Report at 1.)

This pronpted the PABBRW to issue the July 14, 1993, Qders to

Report to the three payors. 3/ Those Oders directed themto file anmended
royalty reports to account for the reporting discrepancies and to pay any
additional royalties determned to be due, and advi sed themthat interest
woul d be assessed on any additional royalties paid. Lastly, all the payors
were inforned that "[w hen a Federal or Indian | ease is underreported and
agreenent on reporting responsibility cannot be obtained, M w Il hold all
est abl i shed payors and the | essee(s) of record on the underreported | ease
responsible for the total vol une discrepancy.” (Qder at 1.) Al three
payors tinely appeal ed to the Associate DOrector.

The Held Report noted that Chevron was the only seller of |ease
production during nost of the nonths at issue. (Held Report at 1.)
Additional ly, the Gonpliance Verification D vision determned that Chevron
appropriately had paid royalty based upon its entitlenent, while Pacific

fn. 2 (continued)

for MM state that the | ease is whol |y owned by Nortex, whichis
consistent wth the infornmation reflected in a Bureau of Land Managenent
case abstract, at least as of Jan. 24, 1994. Chevron's interest in the
well is derived fromthe CA and its owership of Federal Lease No. 030-
024491-0. (MNov. 18, 1994, Held Report at 2.)

3/ The Oder to Chevron pertai ned to both communitized | eases, whereas
the Oders to Pacific and Nortex pertained only to Federal Lease No. 030-
015035-0. (MNov. 18, 1994, Held Report at 2.)
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and Nortex had reported and pai d royalty based upon their minina actual
takes. @oncluding that Chevron had paid royalty in accordance wth its
Dvision Oder, 4/ (perating Agreenent and Gas Bal anci ng Agreenent, the
Held Report recommended that Pacific and Nortex be required to pay the
bal ance due for their entitled shares on 316,834 Mf of gas produced.
(Feld Report at 3, 4.) In naking this reconmendation, it appears that
the Held Report also relied on Mesa Qperating Limted Partnership (n
Reconsi deration) (Mesa 11), 128 IBLA 174 (1994). (Held Report at 3.)

Inits Satenent of Reasons (SR filed in support of the appeal to
the M Drector, Chevron franed the issue in terns of whether it is
obligated to pay royalties on production that exceeds its entitled share,
and whether this obligation includes a | ease in which Chevron owns no
interest. (SRat 2.) It was argued that 30 CF. R 88 202.150(e) (1) and
(e)(4) require | essees of Federal and Indian | eases which are subject to
uni tized or communitized agreenents and who take | ess than their
proportionate share of production to pay royalty on the basis of their full
entitled share, and that such a requirenent woul d not be necessary if
royalties are to be paid on the basis of actual takes, as MVB contends.
Chevron reasoned that if an under-taking lessee is required to report on
the basis of its entitled share, then an over-taking | essee is al so
required to report royalty on that basis. (SORat 3, 4.) In addition,
Chevron asserted that, because it owns no interest in Tract No. 2, whichis
owned by Nortex, 5 it is not responsible for the paynent of royalty due on
production allocated to that | ease that exceeds Chevron's entitlenent.
(SIRat 5.) Further, Chevron denied that it had assuned the obligation by
executing the CAor by filing a Payor Information Form(PF), citing Mesa
Qperating Limted Partnership (Mesa ), 125 IBLA 28, 99 |.D 274 (1992). 6/

(SR at 5-6.)

In her Decision, the Associate Drector of MM rejected the
recommendati on of the Held Report, and instead hel d that since Decenber 1,
1982, payors on communitized Federal and I ndi an | eases have been required
to report and pay royalty based upon actual vol unes taken, as provi ded
by AddendumNo. 1 to the MB QI and Gas Payor Handbook (Handbook),
styled "Reporting Sales and Royal ti es Based on Actual Rather Than
Entitled Quantities.” She also noted that the substance of AddendumNo. 1

4/ The record initially contained only the first page of the D vision
Qder between Natomas North Amrerica, Inc. and Gulf QI Gorp., Appellant's
predecessor-in-interest. On Mar. 12, 1999, counsel for MVB suppl enent ed
the record wth the conpl ete DO vision Oder, which had been signed by Gl f
al Girp..

o Seen.2 ante.

6/ It should be noted that the Feld Report relied on Mesa || wherein this
Board nodified Mesa | in part. Mesa |, supra, stands for the proposition
that the purchase of production, coupled wth the paynent of royalties and
the filing of a PIF, do not indicate an assunption of the responsibility to
pay royalties. Mesa |Il, supra, affirned that principle, on reconsideration
hol ding that a division order nay constitute evidence of the assunption of
the royalty paynent obligation.
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was subsequently affirned in a letter to payors issued on January 22, 1992.
(Decision at 4-5.) According to the instructions thus issued, reporting
on other than a takes basis is appropriate only if all the parties to a
gas bal anci ng agreenent request authorization to do soinwiting, the
alternative reporting nethod i s approved by M5, and the nethod w Il ensure
that MVE receives the full anmount of the royalties due. (Decision at 5.)
Nbo such request is contained in the record before this Board.

Thus, the Associate Drector found Chevron's reliance on 30 CF. R
88 202.150(€e) (2) and 202.150(f) 7/ as support for its contention that
royalties are to be paid on an entitlenent basis to be msplaced, in that
"[t]he cited regul ations specify how production taken in excess of
entitlenments shoul d be val ued for royalty purposes in cases where the
| essees agree to report and pay on entitlenents rather than takes."
(Decision at 5.) She simlarly found Mesa |1, supra, to be inapposite,
because Chevron is a |l essee and payor, and is contractual |y obligated to
pay royalty, whereas when Mesa | was decided, it appeared to the Board that
Mesa had nerel y purchased and processed production, filed a PF, and pai d
royalties to the lessor. The Associate Drector stated that Mesa I,
supra, holds that in such circunstances, the purchaser has no obligation
to the lessor to nake any royalty paynents. (Decision at 6.) Noting that
Pacific and Nortex are equally |iable as | essees for the accurate
reporting and paynent of royalties, the appeal s were denied. (Decision at
8, 9.) However, the Decision invited Chevron, Pacific, and Nortex to
request a 30-day period in which they coul d reach agreenent on the paynent
of additional royalties, and thereby avoid duplicate reporting or the need
to apply for refunds. (Decision at 9.) The parties apparently did not
take advantage of this opportunity.

Inits NA Chevron conplains that the Decision failed to address the
favorabl e concl usion that royalty paynent on the basis of entitlenent was
appropriate and the recoomendation of the Held Report. Appellant alludes
to the Associate Drector's recognition that the GOder will result in
dupl i cate accounting and an overpaynent in arguing that the Qder is
arbitrary, capricious, an abuse of discretion, and otherw se contrary to
law thus maintaining that it correctly paid royalty based onits
entitlenent under the CA 8/ not on the greater volune it took. (NAat 2.)

MVE responds that in reviewng an appeal for the Drector, the
Associate Drector is not bound by the findings of subordinate agency
personnel. This is correct. See Xeno, Inc., 134 IBLA 172, 179 (1995).
M6 asserts

7/ It nust be noted that it is not clear when or in what docunent Chevron
advanced an argunent concerning 30 CF. R § 202.150(e)(2) and (f). No
such argunent is presented in the SOR submtted to the MB Orector or in
the NA Rather, the subsections of the regulation relied on by Chevron are
subsections (e)(1) and (e)(4). See SCRat 3-4.

8/ n Dec. 23, 1998, counsel for MVb supplied a copy of the CAwth a
Mbtion to Suppl enent the Record. That Mtion is granted.
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that, contrary to Chevron's allegation, the Decision did address the
recommendation in the Held Report, albeit wthout nentioning the Held
Report by nane. (Answer at 2-4.) Athough the Decision did not nention
the Held Report specifically, there is no question that it fully addressed
t he concl usi ons and reconmendati on contai ned therein. The Associ ate
Drector sinply reached a different concl usion.

As to the applicability of Msa | and Il, supra, M6 argues that the
Deci si on properly distinguished this STtuation fromthat in the Mesa
decisions. (Answer at 5-7.) Lastly, MB states that the Decisionis
consi stent wth the MM Handbook and the January 22, 1992, Dear Payor
letter and applicable law (Answer at 8-9.) Therefore I\/MScontends t he
Deci sion was correct and shoul d be affirned.

[1] Ve wll begin wth the Federal Q| and Gas Royal ty Managenent
Act of 1982 (FOXRW) before turning to an examnation of the provisions
of 30 CF R § 202.150(e). MW is obliged to accurately determne and
collect royalty., FORW 30 USC 8§ 1711 (1994). That statute further
requires a lessee to nake royalty paynents in the tine and nanner
prescribed by the Secretary, and to notify the Secretary when the | essee
nakes any assignnent of the obligation to nmake any royalty or ot her
paynent. 30 US C § 1712(a)(1994). FORMWA additional |y provides:

(k) Vol une allocation of oil and gas production
(1) Except as otherw se provided by this subsection--

(A alessee or its designee of a lease in a unit or
communi ti zation agreenent which contains only Federal |eases wth
the sane royalty rate and funds distribution shall report and
pay royalties on oil and gas production for each production nonth
based on the actual vol une of production sold by or on behal f of
that | essee;

* * * * * * *

(2) This subsection applies only to requirenents for
reporting and paying royalties. Nothing in this subsection is
intended to alter alessee's liability for royalties on ol or
gas production based on the share of production allocated to the
| ease in accordance wth the terns of the [ease, a unit or
communi ti zation agreenent, or any other agreenent.

(3) For any unit or communitization agreenent if all the
| essees contractual |y agree to an alternative nethod of royalty
reporting and paynent, the | essees nay submt such alternative
nethod to the Secretary or the del egated Sate for approval and
nake paynents in accordance wth such approved al ternative nethod
so long as such alternative nethod does not reduce the anount of
the royalty obligation.

148 | BLA 199

WAW Ver si on



| BLA 98- 466

30 US C 8§ 1721(k) (1994) (enphasis added). M contends that the
requi renents of FOGRMA 30 US C 8 1721(k)(1), are dispositive of
Chevron's appeal, an allegation that Appellant has not attenpted to
rebut. 9/

In 1982, the sane year FOGRVWA was enacted, MVB i ssued Arendnent No. 1
to its Handbook. 10/ The Arendnent, styled "Reporting Sales and Royal ties
Based on Actual Rather Than Entitled Quantities,” unequivocally i nforned
payors that royalty was to be reported on the basis of vol unes actual |y
taken, and offered the option of reporting on an entitlenent basis, but
only if formally requested by all payors that are parties to the gas
bal anci ng agreenent, and only if the request was approved in witing by
MB. This policy subsequently was affirned in a Dear Payor letter issued
on January 22, 1992, which reiterates that royalty paynents for Federal and
I ndi an | eases had been based upon "takes" rather than "entitlenents" since
Decenber 1, 1982. (Attachment Kto the Held Report.) The Dear Payor
letter was issued well after the regul ati on here in question was proposed
and adopted as final, and thus the record provides a solid interpretive
context that Chevron's argunents cannot over cone.

Because of the nature of Chevron's argunents, we wll quote 30 CF. R
§ 202.150(€e)(1) inits entirety:

(e)(1) In those instances where the | essee of any | ease
coomtted to a Federal |y approved unitization or communitization
agreenent does not actually take the proportionate share of the
production attributable to its Federal or Indian | ease under the
terns of the agreenent, the full share of production attributabl e
to the | ease under the terns of the agreenent nonethel ess is
subj ect to the royalty paynent and reporting requirenents of this
title. Except as provided in paragraph (e)(2) of this section,
the val ue for royalty purposes of production attributable to
unitized or conmunitized | eases wll be determned i n accordance
wth 30 GFR part 206. In applying the requirenents of 30 R
part 206, the circunstances invol ved in the actual disposition

9/ Sections 6 and 7 of the CA Aticle MI. E of the Qperating Agreenent
(Attachnent J to the Held Report), the Gas Bal anci ng Agreenent (section E
of Exhibit Eto (perating Agreenent), and the O vision Qder show that

the parties renai ned responsi bl e for the paynent of the royalties inposed
by their respective | eases, copies of which were not in the case file and
were not submtted to this Board. W& assune that the royalty rate and fund
distribution are the sane in both | eases.

10/ AddendumNo. 1 was issued i n Novenber 1982, but was anended in
Decenber 1982 to provide for unitization and communitization agreenents

i nvol ving both Federal and non-Federal |ands. Texaco Inc., 112 IBLA

174, 179, n.6 (1989). The Handbook does not have the force and effect

of law Mesa Petroleum ., 107 IBLA 184, 192 (1989). In the case at
hand, however, AddendumMNo. 1 and the Handbook mirror applicabl e statutory
requi renent s.
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of the portion of the production to which the | essee was entitled
but did not take shall be considered as controlling in arriving
at the value for royalty purposes of that portion, as if the
person actual ly selling or di sposing of the production were the

| essee of the Federal or Indi an | ease.

(2) If a Federal or Indian | essee takes less thanits
proportionate share of agreenent production, upon request of the
| essee MVB nay authorize a royalty val uation nethod different
fromthat required by paragraph (€)(1) of this section, but
consi stent wth the purpose of these regul ati ons, for any vol unes
not taken by the | essee but for which royalties are due.

(3) For purposes of this subchapter, all persons
actual |y taking vol unes in excess of their proportionate share of
production in any nonth under a unitization or communiti zation
agreenent shall be deened to have taken ratably fromall persons
actual ly taking less than their proportionate share of the
agreenent production for that nonth.

(4) If alessee takes less than its proportionate share
of agreenent production for any nonth but royalties are paid
on the full volune of its proportionate share in accordance
wth the provisions of this section, no additional royalty wll
be owed for that |ease for prior periods at the tine the | essee
subsequent |y takes nore than its proportionate share to bal ance
its account or when the lessee is paid a sumof noney by the
ot her agreenent participants to bal ance its account.

(f) For production fromFederal and I ndian | eases whi ch
are coomtted to federal | y-approved unitization and
communi ti zation agreenents, upon reguest of a | essee MVB nay
establ i sh the val ue of production pursuant to a nethod other than
the nethod required by the regulations inthis titleif: (1) The
proposed net hod for establishing value is consistent wth the
requi renents of the applicable statutes, |ease terns and
agreenent terns; (2) to the extent practical, persons wth an
interest in the agreenent, including royalty interests, are given
noti ce and an opportunity to conment on the proposed val uation
net hod before it is authorized; and (3) to the extent practical,
persons wth an interest in a Federal or Indian | ease coormtted
to the agreenent, including royalty interests, nust agree to use
t he proposed net hod for val uing producti on fromthe agreenent for
royal ty purposes.

(Ephasi s added. )

n the one hand, Chevron contends that 30 CF. R 8§ 202.150(e) permts
it to account for royalty on an entitlenent basis, although Pacific and
Nortex have accounted on a takes basis. O the other hand, it is argued
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that Chevron is not the | essee of Tract 2, the | ease to which the
production in question is allocated, that it has taken no action or agreed
to assune Pacific's and Nortex's responsibility to pay royalty, 11/ and
hence it cannot be required to pay the royalties due for that portl on of
unit production attributable to Nortex's | ease whi ch Chevron took in excess
of Chevron's allocated share. Appellant's interpretation of 30 CF. R

§ 202.150(e) as requiring it to report and pay royal ties on an entitl enent
basis not only ignores applicable provisions of FOGRWA supra, it
necessarily assunes that Chevron is the | essee wth respect to the
production in question, which it is not.

[2] Asaninitial matter, 30 CF. R § 202.150(e) establishes that
the full share of production froma unitized or communitized | ease is
subject to royalty paynent and reporting, and provides a rule for val uing
production in a specific context. Second, the regul ation contenpl at es
only the situation in which a Federal or Indian | essee participating in
approved unitization or communitization agreenents takes less than its
share of production attributable to its |lease, and the production is
actual |y taken by an agreenent participant who is not the | essee of the
Federal or Indian | ease to which the production is allocated under the
agreenent. In such cases, the agreenent partici pant who takes in excess
of its allocated share is deened a | essee only for purposes of determ ni ng
the val ue of that excess production, which nust be conputed by reference
to the actual circunstances of the sale or disposition and i n accordance
wth the provisions of 30 CF. R Part 206.

This interpretation is evident fromthe record of the rul enaki ng
to inplenent FOGRWA and other statutory authority. 12/ After noting

11/ See n. 8, ante. Section E of the Gas Bal anci ng Agreenent al so provi des
"Te]ach party shall pay * * * royalties, overriding royal ties, production
paynents and ot her such paynents for which it is obligated by | aw or by

| ease or by contract, and nothing in these gas bal anci ng provisions shal |
be construed as affecting such obligations.” The requirenent to val ue
the unit production taken by Chevron above its all ocated share as provi ded
in30 CFR 8202 150(e) and 30 CF.R Part 260, and to report and pay
royalties on the basis of actual vol unes taken by the parties inposed by
FO@RRWA, does not affect the parties' ultimate responsibility to pay
royalties on their allocated shares of unit production in accordance wth
thei r agreenents.

12/ Notice of proposed rul enaking to amend the gas val uation regul ati ons
for gas fromthe Quter Gontinental Shel f, Federal onshore | eases and | ndi an
Tribal and allotted | eases was publ i shed at 52 Fed. Reg. 4732 (Feb. 13,
1987). A further notice of proposed rul emaki ng (FNOPR was publ i shed at
52 Fed. Reg. 30776 (Aug. 17, 1987), and this included MBS draft of the
final regulations as an appendi x. The comment period of the FNOPR was
extended fromSept. 2, 1987, to Sept. 11, 1987. 52 Fed. Reg. 33247

(Sept. 2, 1987). MVB published notice of its intent to issue a second
FNOPR on Sept. 21, 1987, 52 Fed. Reg. 35451, and ultinately did so,

appendi ng second draft final rules for cooment. 52 Fed. Reg. 39792

(CGct. 23, 1987). These actions culmnated in the publication of the final
rules at 53 Fed. Reg. 1230 (Jan. 15, 1988).
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that Federal | y-approved unitization and comuniti zation agreenents

require all production to be allocated, for royalty purposes, to the

i ndi vidual |eases subject to the agreenent, MVB stated with respect to
proposed 30 CF. R § 202.150(c), 13/ that in applying the gas val uation
provisions of 30 CF. R Part 260, "the information pertinent to the

person actual |y taking the pr oducti on woul d be used rather than infornation
pertinent to the | essee of the Federal or Indian |lease.” 52 Fed. Reg.

4732, 4733 (Feb. 13, 1987).

Thus, in the notice adopting 30 CF. R 8§ 202.150(e) as a final rule,
in response to questions concerni ng whet her the Departnent was vest ed
wth the authority to require "other non-Federal /1 ndian | essees to pay
royal ties on | eases on which they are not the | essee,” and comments on the
alleged difficulties of requiring the paynent of royalty based upon what
ot her agreenent participants received for gas vol unes taken, MV responded
as foll ows:

Section 202.150(e) of the final rules states that all production
attributable to a Federal or Indian | ease under the terns of the
[unitization or conmunitization] agreenent is subject to the
royal ty paynent and reporting requirenents of Title 30 of the
(ode of Federal Regul ations even if an agreenent parti ci pant
actual ly taking the production is not the | essee of the Federal
or Indian lease. * * * Mbst iInportant, however, § 202.150(e)
requires generally that the value, for royalty purposes, of this
production [is to] be determned i n accordance wth 30 R
Part 206 under the circunstances 1 nvolved in the actual
disposition of the production. As an exanple, if a Federal
| essee does not sell or otherw se dispose of its allocabl e share
of unit production, it wll be sold or otherw se di sposed of by
other unit participants. If one of the unit participants other
than the Federal |essee transports unprocessed gas to a sal es
point off the unit area under an arms-length transportation
agreenent and then sells the gas under an arms-|ength sal es
contract, the value, for royalty purposes, wll be that
partl Ci pant S gross proceeds | ess the costs of transportation

* *  This provision does not address the issue of what
parti ci pant nust report and pay the royalties; it only addresses
the i ssue of val uation.

These rul es do not require non-Federal and non-Indi an
| essees to conformto these regul ations for val uing production.
The MVB nerely has required that the | essee nust deternmine its
royalty liability in accordance with the other interest owners'
contracts or proceeds as long as those royalties conply wth

13/ Proposed 30 CF. R § 202.150(c) was designated 30 CF. R § 202. 150(d)
inthe draft final regulations published wth FNOPR 52 Fed. Reg. 30776,
30779 (Aug. 17, 1987). Subsequently, 30 CF. R § 202.150(d) was desi gnat ed
30 CF.R § 202.150(€e) in the second FNJPR 52 Fed. Reg. 39792, 39797
(CGct. 23, 1987). The text was not changed.
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these val ue regul ations. Any gas bal anci ng probl emthat nay
exi st because of Interest owners taking nore than their
entitlenent is a natter to be settled by the agreenent nenbers.

The MVB has added a new paragraph (3) to the final rules to
clarify that all agreenent participants actual |y taking vol unes
in excess of their allocated share of production in any nonth are
deened to have taken ratably fromall persons taking | ess than
their proportionate share. The MVB deci ded that such a provision
was required to provide certainty as to which unit partici pants'
di spositions the | essee nust consider to satisfy the requirenents
of this provision.

53 Fed. Reg. 1234-35 (Jan. 15, 1988) (enphasis added).

[3] Toreiterate, wth respect to the gas vol unes actual |y taken
by Chevron t hat exceeded its al | ocabl e share of production, Chevron is an
agreenent participant, which, for purposes of the rul e governing val uation
of this production onIy, istreated as if it were the | essee of that |ease
to which the production is attributable. In short, the circunstances of
this appeal are precisely those contenpl ated by 30 CF. R § 202. 150(e).
Gontrary to Chevron's contentions, the rule that the val ue of the
production taken by the agreenent participant in excess of its allocated
share under the CAis to be calculated on the basis of the gross proceeds
accruing to the agreenent participant fromthe sale or disposition of the
gas, as provided in 30 CF. R Part 206, does not affect a | essee's ultinate
[iability for the paynent of royalties onits allocated share of CA
production in accordance wth the terns of the rel evant agreenents anong
the parties. The Decision therefore was correct in concluding that the
Mesa deci sions, supra, are inapposite because Chevron clearly is
contractual |y obllgated to report and pay royalty.

[4] Chevron's argunent concerning 30 CF. R § 202. 150(e)(2) and (f)
to which the Decision alludes may have been based upon the singl e reference
to paynent of royalties in the first sentence of 30 CF. R § 202. 150(€)(4),
supra. Ve cannot conclude that the sentence unanbi guously states or
requires that royalty is to be paid on the | essee's full share, however,
as Appel l ant contends, nor coul d we, given the applicability of FOGRVA
30 USC 8§ 1721(k)(1). Instead, subsection (e)(4) states only that if
royalties are paid on the full share "in accordance wth the provisions
of this section," then no royalties wll be paid for subsequent takes that
exceed the | essee's share. M takes the position that the | essee that
takes less than its entitled share at a mninmumnust pay onits entitled
share, observing that there is no need to specify howto val ue production
for royalty purposes where the | essee's takes exceed its entitled share,
because the nethod is the sane as the nethod used for production taken
up to the entitled share. (Answer at 8.) As noted, however, Chevron
buttresses its interpretation wth citations to the preanble to the final
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rulenaking. Specifically, in response to industry conments that reporting
and payi ng royal ties shoul d be based on total sales fromthe | eases, M
r esponded:

Payi ng and reporting royalty solely on the basis of sales woul d
not conformto the requirenents of the federal |y approved
agreenent or the terns of the lease. It also could cause a
hardship for Indian | essors who rely on a steady stream of
revenues when there is production fromtheir |eases. Therefore,
it is not an acceptabl e procedure.

53 Fed. Reg. 1235 (Jan. 15, 1988).

This language at first glance appears to support Chevron's position.
It seens to us that the | anguage states nothing nore than that in the

circunstance addressed by 30 CF. R § 202.150(e) -- i.e., the | essees'
takes are mninal and another agreenent participant is taking virtually all
of the production fromthe | eases subject to the agreenent -- requiring

| essees to pay royalties solely on the basis of sales when there is
production fromthe | eases is not acceptabl e as the excl usi ve net hod of

val uing production. Ve find support for this interpretati on i n Addendum
No. 1 itself, which cautioned payors that MVG woul d noni tor gas bal anci ng
agreenents. In particular, MV advi sed that where working interest owners
(paying on the basis of actual vol unes taken) take substantially |ess than
their entitled share and thus create a significant potential |oss or del ay
of royalty paynents, MM retains the right to require retroactive
adjustnent or to require future reporting on an entitlenent basis.

[5] It is unrefuted that the parties did not avail thensel ves of the
procedure set forthin 30 CF.R § 202.150(e)(2) and (f) by which a
different val uation nethod coul d be enpl oyed. In the absence of requesting
and obtai ning MBS approval of an alternative nethod of val uing the
production that exceeded Chevron' s proportionate share of communitized
production, MVB properly required Appellant to submt revised royalty
reports to account for the discrepancies in data submtted to the PAAS and
the AFS and to pay additional royalties.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

T. Britt Price
Admini strative Judge
| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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